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1. INTRODUCTION 

One of the most fundamental responsibilities placed upon the Occupational Health Unit is to adjudicate regarding fitness to work. This adjudication takes place in a variety of settings, from routine screening (pre-employment, etc.), to “return-to-work” (post-illness) evaluation, and on specific referral from management or union.  Ultimately, the decision comes to one of the following outcomes: 

1. Can do the job. 

2. Can do the job with lower efficiency. 

3. Can do the job, but is a danger to himself. 

4. Can do the job, but is a danger to others. 

5. Cannot do the job. 

The concept “Inherent Health Requirements””

This is an important term. The Employment Equity Act forbids medical testing unless the occupation has specific inherent requirements, and that the tests used are designed to address the person’s fitness in terms of those “inherent requirements”. These are also known as the “minimum standards of fitness” for an occupation.

EEA, Chapter II, section 7.

(1) Medical testing of an employee is prohibited, unless-

(a)
legislation permits or requires the testing; or 

(b)
it is justifiable in the light of medical facts, employment conditions, social policy, the fair distribution of employee benefits or the inherent requirements of a job."

Hence, “inherent health requirements” are the specified capabilities that are required of an occupation, as well as the abnormalities that should NOT be present in an employee, for the tasks to be performed safely (or to minimise the risk of liability.  

Where “exposure risks” are present (after attempts to reduce the exposure), the “inherent health requirements” are the absence of medical problems that increase employee vulnerability to the known hazards. Whilst it is incumbent on the employer to reduce or minimise the hazards to which employees are exposed, in certain circumstances there will always remain inherent health and safety risks. This is particularly so in hazardous industries, such as mining.

	Point to Ponder:

The underlying principle for establishing “inherent (minimum) requirements” of a job and “fitness to work” is to exclude vulnerable employees and those that increase the likelihood of injury to other people. It is not intended to deny employment to those who have illnesses or impairments in general.




The terms “unfit”, “disabled” and “impairment”:

“Unfit”

The term medically “unfit” refers to the failure to meet the specific inherent requirements of an occupation due to the presence of a medical condition that is an exclusion for the relevant occupation, or due to a lack in the capacity (physical or mental) to perform the work, to the required standard. 

Note that a person who may be “unfit”, but not “disabled”! An example of this is a small and lightly built person who applies for a job that entails heavy manual labour.

	Point to Ponder:

The degree to which a person is unsuitable to work in a particular occupation varies according to circumstances. For example, a job applicant who fails to meet a minimum statutory requirement, or for whom the risks of the occupation are unavoidable and life-threatening, the degree of unsuitability would be regarded as a non-negotiable. The medical conditions that lead to the failure to meet these requirements would be regarded as “absolute exclusions”. 

An example of an “absolute exclusion” would be the presence of blindness, in a company driver of a vehicle carrying hazardous substances, on the national roads.

It is logical to conclude that there are always many medical conditions that are only exclusions when they are present with other factors. On their own, they may pose an acceptable degree of risk, with or without certain “restrictions”. These restrictions could be on the working conditions, or that the employee’s health condition remains satisfactory. These medical conditions are known as “relative exclusions”. 

An example of a “relative exclusion” would be as follows. The occupation entails potential exposure to lung irritants, such as chlorine or ammonia. Lung protection is reliant upon adequate ventilation or by means of PPE (respirators, etc). Mild asthma could be regarded as a relative exclusion, with the proviso (“restriction”) that:

· lung function be monitored regularly, and that there be no significant decline of measured function (health condition)

· the employee is not exposed to levels of lung irritants that exceed the statutory limits (working condition)




 “Impairment”

The term “impairment” refers to specific deviations from the functional capabilities that would be expected of an average healthy individual. Hence losses of hearing or lung function, or a joint which loses a certain degree of it’s range of motion, are all references to impairments. These impairments are NOT necessarily disabilities, nor do they render a person automatically “unfit”. The degree to which the impairment becomes a disability is determined by the degree to which the impairment impacts on a variety of issues, such as the ability to earn an income, or to function independently in society (see later in this introduction). 

An example of an impairment that does not translate automatically into a disability is that of hearing loss. The formula that is used widely for calculating disability for hearing loss (and, therefore, compensation), places a much higher weighting on the frequencies that affect speech, than those in the very high frequencies. Hence the impairment can be substantial, with a calculated disability of zero.

The difference between impairment and disability is particularly important. It is important to remember that the members of the medical evaluation team should only focus on the level of impairment and should try to avoid making inferences regarding the degree of disability, which should be left to the insurer.

“Disability/Disablement”

The term “disability” refers to an impairment, which prevents the person from accomplishing certain tasks, or from performing an occupation, thereby impacting on his/her ability to live a normal life, or to earn an income. The calculation of disability is therefore complex and is determined by legal, ethical and actuarial influences. The process of converting impairment to disability is important to the insurance industry, and also in the awarding of damages in legal claims. 

The Compensation Commissioner has established tables that enable the conversion from impairment to disability. Examples include the tables for loss of hearing and loss of lung function. Interestingly, the COIDA uses the term “disablement”, rather than the more widely used term, “disability”.

Note that a person with a disability is not necessarily unfit for the job which they hold. An example of this is an employee who loses the tip of a finger in an accident (thereby incurring a disability), but who is still perfectly able to continue in his/her job. Hence the disability only renders the person “unfit”, if it changes their health status in a way that becomes an “exclusion” in terms of the job’s “inherent requirements” (see above).

	Point to Ponder:

When one refers to an employee being impaired or disabled, there are two important descriptors that should be used to define the problem for completely. These are:

1 Extent

2 Duration

Extent of disability (impairment):

Total Disability

This refers to a disability, which renders the affected person totally unable to perform any form of recognised occupation.

Partial Disability

This refers to a disability, which interferes specifically with tasks or activities that render the affected person unable to perform certain occupations only.

Duration of disability (impairment):

Temporary Disability

This refers to a disability, which affects a person for a discreet and temporary period of time. This may be brief, such as somebody with an injury, which recovers within a few days to weeks, or may be long, such as a person with an illness or injury with a prolonged convalescence (tuberculosis, major injuries).

Permanent Disability

This refers to a disability, which affects the person permanently, or which is untreatable. A typical example of this would be noise-induced hearing loss, spinal injuries, silicosis and asbestosis. To the Compensation Commissioner, “permanence” also has an administrative definition of “permanent” – conditions which have a temporary disability for longer than two years are regarded as “permanent”. This is in order to prevent protracted case dockets. This is not so in the private insurance industry, which often continues to review even long-term cases every one to two years, in order to ascertain whether or not the affected party has recovered sufficiently to reverse the status of “disabled”.

Hence the permutations of these circumstances are as follows:

Temporary partial disability (TPD): this refers to those employees on “light duty” (able to perform alternative, less demanding work). It should be remembered that the practice of making available light duty is not universally practiced in companies – this is something negotiated between the company and the employee.

Temporary total disability (TTD): this is the situation for employees on sick leave or accident leave. They are totally unable to continue in their usual occupation and are sent home (or to hospital) to recover.

Permanent partial disability (PPD): this applies in the same manner as temporary partial disability, but the disability is permanent. That is to say it is not medically treatable.

Permanent total disability (PTD): this applies in the same manner as temporary total disability, but the disability is permanent. That is to say it is not medically treatable.




Summary:

From the above it is clear that a central theme in the concept of “fitness to work” is that of required minimum “standards of fitness”, or “inherent requirements”. These minimum standards of fitness can be regarded as the factors that are required for specific occupations, and are determined by the liability & exposure risk profiles of those occupations. These minimum standards need to be established in a way that is fair and rationally defendable and expressed in a way that is measurable, to ensure consistent application.

The Occupational Health and Safety Act requires people in occupations that entail potential exposure to certain hazards (such as noise, lead, hazardous chemical substances and hazardous biological agents) to be subjected to medical screening, to determine their fitness to work in the said occupations. 

STEP-WISE APPROACH TO HANDLING THE UNFIT EMPLOYEE

In this section, notwithstanding the differences between these entities, for the sake of brevity, “unfit” and “incapacitated”, “disabled” will be regarded as synonymous. 

Step 1: Decide whether temporary or permanent (duration)

This decision is largely dependent on whether or not the disorder is treatable under optimal conditions. Unfortunately, many factors influence this including the reality that some conditions are treatable but the optimal medical treatment is not available for various reasons (financial, geographic or even cultural) if a remedial medical treatment is available, the condition should be regarded as temporary. Sometimes, a remedial medical treatment is not required, such as in cases when the disability simply requires a prolonged period of recovery without specific intervention after which time normal function will be restored. This is usually the case in situations such as severe orthopaedic injuries at the end of their active rehabilitation phase. Normal physical capability might only be restored many months after active rehabilitation has been discontinued.

Step 2: Is it total or partial (extent)?

Whilst the period of recovery is often difficult to predict in medicine, estimates are useful for company management, who are involved in human resource planning. Often an estimation of weeks or months is sufficient. By convention a period of disability for longer than two years is regarded as permanent. Where the disability is partial, the following issues should be addressed:

· Can the affected employee be re-deployed in an alternative effective occupation, even if this means a reduction in income? Where available, the pension provident fund should be approached for a “top-up” of the reduced income. This is a favourable option for the insurance fund, as it constitutes a far lesser cost than a payout for total disability.

· If not, can the affected employee be re-trained to meet the requirements of an alternative effective occupation?

· If none of the above, can the employee’s occupation (or any other occupation) be reasonably adjusted to accommodate the disability, which affects the relevant employee? This could include:

· engineered adjustments, such as re-designed work area (ramps, etc.), re-designed work station (alterations to surface height) 

· administrative adjustments, such a reductions in hours of work (such as a “5-8ths” post), or restricted duties

Note that an employer is not obliged to create a new post for the incapacitated employee, even for work-related illness. If any of the answers to these questions are “Yes”, then the logical sequence follows. If not, and the employer cannot leave the post unfilled for a longer period because of operational necessity, the employee is regarded as incapacitated and unsuitable for continued employment in the relevant occupation, and dismissal may be considered. The next step follows (step 3).

Step 3: Return to work, rehabilitation and re-integration

After steps 1 & 2, a more detailed look at the process of returning to work is required, whether this be to the employees’ original occupation, or an alternative. This return could be, in ideal circumstances, a return to normal work without any adjustments. However, where the employee has an impairment rendering him/her unable to return to normal work it is a requirement that the company either makes available appropriate rehabilitation or to find alternative work or to make reasonable adjustments to the work available. This suggests interplay between the employee, (with his/her impairment), and the employer (with available work options). 

At this phase of the “return to work” sequence, the role of the physiotherapist, occupational therapist and biokinetician is essential for an optimal outcome. A detailed treatise on rehabilitation options is not appropriate in this document – suffice to say it is a remediation tool, which begins early and continues until such time as the residual function is optimised. 

Rehabilitation generally begins whilst the affected person is under medical treatment (even as early as whilst the employee is still in hospital). It is all about the restoration of optimal function, given the circumstances of the impairment. Programmes follow different courses, including complex psychomotor skills training, and restoration of fine motor control, gross motor strength, and mechanical range of motion. An important element of rehabilitation, particularly regarding employees involved in major accidents, is aimed at minimising the psychological effects of the injury. Work readiness is generally a function of physical capability and emotional readiness. Sometimes intervention measures may be psychological, such as for employees with post-traumatic stress disorder. This is sometimes identified by an unexplained delay in return to physical readiness.

In working circumstances in which the working conditions are particularly hostile, such as in the underground mining environment, the return to work process should not be too hasty. Some mining complexes have the advantage of simulated underground environments, where rehabilitating employees can be re-integrated to the underground environment in a safe and controlled manner. Structured incremental task requirements are given to the participants of the programme and their progress is monitored and scored. As their performance improves so does their confidence in their ability to return to work. Protracted recovery times are identified readily and the appropriate intervention measures can be implemented without delay. 

Step 4: Are there are benefits or entitlements available to the affected employee (compensation or disability award)?

These entitlements come in various forms. For employees with occupational injuries or illnesses, there is a statutory entitlement, which is provided for under the Compensation for Occupational Injuries and Diseases Act (COIDA), administered by the Department of Labour. For employees of mines, quarries, and “Works”, they are also covered by the Occupational Diseases in Mines and Works Act (ODYMWA), administered by the Department of Health. This mechanism is activated by means of the relevant reports, which are submitted to the relevant authority. 

Affected employees who are not covered by statutory compensation mechanisms have the following further options to be considered:

· Permanent disability application from a private insurance company

· Access to provident fund entitlements proportionate to the affected person’s contributions.

· Ex-gratia award made at the discretion of the company.

These three options are dependent upon what benefits or entitlements are available. The most beneficial of these is a permanent disability award, which is subject to the provisions of the relevant insurance product.

	Points to Ponder:

Point 1: The examining doctor does not make the decision regarding disability.

It should be emphasised to the relevant affected employee that this is an application for a permanent disability payout and is subject to the decision of the insurer (including statutory funds, such as the Compensation Commissioner). At no stage should the responsible medical practitioner lead the employee to believe what the final outcome of the application will be. This sometimes leads to unreasonable expectations and drastic disappointment.

Point 2: The insurer, not the company, generally makes the payments.

A relationship should be established between the employee, the employer and the responsible medical practitioner that this is a combined effort in order to obtain the maximum possible benefit on behalf of the employee. All too often the employee is under the impression that it is the company that provides the payout and makes the decision regarding illegibility for the award. This should be clarified and it should be understood that all three are combining their efforts in this application to the insurance company.

Point 3: The pay-out is subject to the provisions of the insurance product purchased by the employer. 

Various insurance products exist in the market. These vary in complexity and in their provisions. The worst of these is the product that provides only for employees with permanent disabilities that render them totally unemployable in the marketplace. This is a cheap group insurance product, previously widely purchased by companies, but which, fortunately, is seen less frequently today. A preferred option is cover for disability to perform specific work, such as the work in which the employee was involved when the disability occurred. This insurance product makes available a sum of money that the affected employee can use whilst re-engaging a new type of work. This provides a sort of “bridging finance” for a change of career. Some insurance companies also insist on a periodic review of the affected person in order to establish that they are indeed permanently disabled. This may take the form of a medical review every two years to establish whether or not some form of rehabilitation programme might not enable the affected employee to return to effective employment, thereby releasing the insurance company of its obligation of continued payments, as well as restoring the affected person to normal active life (a kind of win-win situation).




Provident fund payouts follow a less complicated course. When the decision is reached that the employee is no longer employable, the provident fund is notified and the relevant entitlements are requested. 

The ex-gratia (“out of gratitude”) award to which is referred above, is an optional payout, which is made at the discretion of the company, by the company, to the employee. This is a kind of “golden handshake”, a reward for good work, to employees who have been financially disadvantaged by their circumstances.
RESPONSIBILITIES AND ROLE CLARITY

An extremely important component in any sickness absence/performance management programme is the task of establishing role clarity. This prevents misunderstandings and frustrations due to mismatched expectations. This section describes the main role players, and their key functions.
Role Clarity - The Employees

Employees are obliged, by their employment contracts, to provide services to a minimum standard. This is their responsibility. Should they be unable to provide these services for whatever reason, including medical reasons, it remains their obligation to rectify the reasons for this. It is never the responsibility of the company or of the doctor to ensure the optimum health of the employee – their responsibilities are described below. Within the context of sickness absence, it is also the responsibility of the employees to make use of their sickness benefits judiciously and responsibly. They are required to function within the requirements of company policy, such as timeous communication of absence when it occurs.

Role Clarity - The Employer

The employer is contracted to pay for the services rendered by the employees and to manage the company effectively so as to ensure a satisfactory profit. In this way, all employees benefit from a stable and prosperous working environment. The employer is obliged to make available certain entitlements such as sick leave, and negotiable benefits such as pension fund, medical aid, etc.  The employer should also provide a clear company policy on issues relevant to performance appraisal. The employer should communicate performance, especially under-performance, very clearly. Hence, should an employee be unable to render services effectively, it is incumbent upon the employer to notify the employee accordingly and to make available reasonable assistance so that the employee is able to address the problem. In the case of sickness absence, this “assistance” could be in various forms, such as medical aid (co-funded by the company) or authorised leave of absence from work (paid or unpaid). Some companies even offer the services of an on-site medical clinic.

Role Clarity - The Medical Team

The medical team’s role is to assist the employee to maintain optimal health and, where appropriate or possible, to offer treatment. Where necessary, this may include referral to appropriate service providers, or interaction with these providers on the employee’s behalf. Where work factors play a role in the illness, the medical staff must interact with management to seek an optimal solution for the problem. The responsibility to ensure the optimal health (or treatment) of the employee is not the responsibility of the medical team. This remains with the employee. Should the services of the employee’s medical attendant not solve the problem, the employee should address this him/herself. Should the employee require the assistance of the company’s medical staff in this regard, he or she should be encouraged to do so. In summary, the company medical team’s role is supervisory and supportive.

APPENDIX 1: SUBSTANTIVE AND PROCEDURAL “FAIRNESS”.

Substantive fairness

Factors that should be considered to ensure substantive justice are the following:

· Is the employee capable of doing the required work and fulfilling his tasks?

· The type, severity and duration of the disability

· Is absence from work temporary or permanent? (Medical information is of major and decisive importance)

· The impact of this on the employer’s operations

· The size of the employer’s business

· The length of the person’s employment

· The cause of the disability (in case of alcohol – or drug abuse, for instance, the employer should consider reasonable aid by way of consultations and rehabilitation)

· Can the post possibly be adapted to accommodate the employee?

· Possibility of alternative suitable posts before dismissal.

Where an employee’s disease or disability is related to his work, the obligations of the employer increase.

Two factors are decisive when establishing what weighting the length of absence should carry when making decisions:

· The need of the employer to replace the employee with a healthy worker (the type of post held and the size and nature of the business concern is of importance in this case), and

· The effect the employee’s absence has on other employees, e.g. are they expected to work overtime to do his work?

Procedural fairness

To ensure a fair and just process in case of disability caused by disease or an accident, it is necessary to establish all the facts. The employer should be part of the process by way of consultation. Discussions should be held with the employee, to ensure that the impact of the absence on the normal operation of the company is fully understood.

The employee must be aware that sick leave may only be used in genuine cases of illness and that it is not to be used as a type of annual leave without really being ill. The employee must also be informed that:

· Regular absence causes operational problems;

· The company and other workers have expectations about the attendance and work performance of a co-worker.

An introduction to Fitness to Work and Disability.
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